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DEPARTMENT OF THE ARMY

HEADQUARTERS, XVIII AIRBORNE CORPS AND FORT BRAGG

FORT BRAGG, NORTH CAROLINA 28310-5000

REPLY TO

ATTENTION OF

Office of the Staff Judge Advocate

Injured Party’s Attorney
Dear Sir or Madam:

The Federal Medical Care Recovery Act, 42 United States Code, Sections 2651-53(FMCRA) and Title 10, United States Code, Section 1095 give the federal government an independent right to recover costs of medical care, as well as the costs of pay, when a service member is injured and unable to work due to the wrongful conduct of a tortfeasor.  These recoveries can be had from tortfeasors and their insurers.  Many of you work with our office in this endeavor.

I write to explain several aspects of the FMCRA including the Army’s and this office’s policy of allowing civilian counsel to assert claims on behalf of the federal government to recover the costs of medical care provided to soldiers injured by the wrongful conduct of third parties.  This letter also serves to announce this office’s present policy requiring any attorney asserting the Government’s claim as an item of special damages in the injured party’s suit to enter into a signed representation agreement with the Government.

I would like to address four important issues: the exact nature of the Government’s interest; the necessity of executing a representation agreement for each case; how the Government’s interest figures into calculating your fee; and requests for compromise or waiver of the Government’s claim.

The Government’s Interest

The FMCRA provides for an independent right of recovery by the Government for wages paid to a soldier and medical care furnished at Government expense due to negligence of a third party.  Under the provisions of Title 10, United States Code, Section 1095, the Government is entitled to recover from insurance carriers whose policies provide liability coverage, including uninsured and underinsured coverage.  The injured party is required to cooperate with the United States by providing a complete statement of the facts and circumstances surrounding the injury, information about any legal action brought against any prospective defendant, and information about and copies of any insurance policies.  Failure to cooperate may adversely affect the beneficiary’s future enjoyment of medical benefits. See 32 CFR 220.9.

The claim of the Government is an independent cause of action rather than a lien on any settlement or judgment obtained by the injured party.  In order to pursue its interest, the United States may intervene, join actions brought by the injured party, or assert its claim independently.  Additionally, the Government may allow the injured party’s attorney to assert the claim as an item of special damages in the injured party’s suit against the tortfeasor.  In such a case, any recovery of special damages is for the sole use and benefit of the Government.

The Representation Agreement
It is often the preference of this office to allow the injured party’s attorney to assert its claim as an item of special damages.  In order to adequately protect the Government’s interest, and in accordance with Federal Regulation, see 32 CFR 537.24, this office will require the execution of representation agreements in all cases that civilian attorneys are seeking to assert the Government’s claim as an item of special damages. 

We have enjoyed a mutually beneficial relationship with all local attorneys, and I am sure that you will understand and agree that the execution of such an agreement is necessary for the protection of the interests of the Government and your clients.

This procedure permits the injured party’s attorney to control 

all aspects of the joint collection effort while the Government

provides available medical records, bills and facilitates access to care providers.  It also prevents any adverse effect occasioned by the Government’s independent collection action or intervention in proceedings brought on behalf of the injured party.  As part of the agreement, the Army will not enter into a separate settlement.  I have enclosed a sample agreement for your review.

Fee Calculation
As discussed above, there are several advantages for all parties when a representation agreement is signed.  Notwithstanding, the provisions of Title 5, United States Code, Section 3106 and 32 C.F.R. § 537.24 preclude the Army from paying you a fee for the recovery of the Government’s claim.  The amount of our claim must be excluded from any contingent-fee agreement that you might have with your client.  

The Department of Defense, under the authority contained in 42 U.S.C. § 2562, has implemented 32 C.F.R. § 537.24(a)(2), which expressly provides as follows: 

Attorneys representing an injured party may be authorized to assert the claim on behalf of the government as an item of special damages with the injured party’s claim or suit except where prohibited by law.  Any agreement to this effect shall be in writing, and the agreement should expressly recognize the fact that counsel fees may be neither paid by the Government (5 U.S.C. 3106) nor computed on the basis of the Government’s portion of the recovery.

This regulation is consistent with prior case law, which holds that the FMCRA does not permit the payment of attorney’s fees to civilian counsel for the recovery of damages on behalf of, and for the sole use and benefit of, the Government.  See United States v. Nixon, 299 F. Supp. 266 (N.D. Okla. 1969).  See also 7 ALR Fed 289 § 21 (1971, Supp. Oct. 1997).

The Government maintains and asserts its right to full recovery of the costs of medical care provided under the FMCRA.  The enclosed representation agreement, as discussed below, acknowledges that you are not entitled to collect a fee for the recovery of the special damages for the costs of the medical care and wages provided to the soldier by the Government.  Also enclosed for your benefit is an example of how to calculate your fee.

Compromise of the Government’s Claim


The injured party’s attorney may request compromise of the Government’s claim.  In such a case, the Government may accept an amount less than the amount asserted to equitably apportion the available funds and avoid undue hardship to the injured party.  In reaching a decision, the Government will consider several factors, such as the fair value of the injured party’s claim, the future value of care provided by the United States, and the potential recovery available.  The burden is on the injured party’s attorney to demonstrate why refusal to compromise will cause undue hardship to the injured party.  

We look forward to working with each of you in the future.  If you have further questions, please call Medical Care Recovery at 910.396.9317/7014, x132 and x129.

Sincerely, 

Staff Judge Advocate

Colonel, U.S. Army

